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AGENCY:  Health  Resources  Adminis¬ 
tration,  HEW. 

ACTION:  Notice  of  proposed  rulemak¬ 
ing. 

SUMMARY:  This  Notice  proposes  to 
make  more  explicit  the  relations  re¬ 
garding  the  composition  of  governing 
bodies  and  executive  and  other  com¬ 
mittees  of  health  systems  agencies  and 
methods  of  selection  of  members  of 
those  bodies.  The  proposed  rules  are 
designed  to  implement  more  effective¬ 
ly  section  1512(bK3KC)  of  the  Public 
Health  Service  Act  as  amended  by  the 
National  Health  Planning  and  Re¬ 
sources  Development  Act  of  1974, 
which  requires  a  “broadly  representa¬ 
tive”  consumer  majority. 

DATE:  Comments  must  be  received 
July  10, 1978. 

ADDRESS:  Written  comments  and 
recommendations  should  be  submit¬ 
ted,  preferably  in  duplicate,  to:  Direc¬ 
tor,  Office  of  Policy  Coordination, 
Bureau  of  Health  Planning  and  Re¬ 
sources  Development,  Center  Building, 
Room  6-22,  3700  East- West  Highway, 
Hyattsville,  Md.  20782.  All  materials 
received  in  response  to  this  Notice  will 
be  available  for  public  inspection  and 
copying  at  the  above  location  on  week¬ 
days  (Federal  holidays  excepted)  be¬ 
tween  the  hours  of  9  a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION 
CONTACT. 

Colin  C.  Rorrie,  Ph.D.  Acting  Direc¬ 
tor,  Bureau  of  Health  Planning  and 
Re^urces  Development,  Center 
Building,  Room  6-22,  3700  East-West 
Highway,  Hyattsville,  Md.  20782, 
301-436-6850. 

SUPPLEMENTARY  INFORMATION: 
Title  XV  of  the  Public  Health  Service 
Act,  which  was  added  by  the  National 
Health  Planning  and  Resources  Devel¬ 
opment  Act  of  1974  (P.Ii.  93-641,  Janu¬ 
ary  4,  1975),  authorizes  the  establish¬ 
ment  of  health  systems  agencies 
(HSA’s)  for  the  conduct  of  health 
planning  activities  in  health  service 
areas.  Section  1512(bK3KC)  sets  forth 
requirements  for  the  membership  of 
HSA  governing  bodies  and  executive 
committees  as  follows: 

The  membership  of  the  governing  body 
and  the  executive  committee  (if  any)  of  an 
agency  shall  meet  the  following  require¬ 
ments: 

(i)  A  majority  (but  not  more  than  60  per 
centum  of  the  members)  shall  be  residents 


of  the  health  service  area  served  by  the 
entity  who  are  consumers  of  health  care 
and  who  are  not  (nor  within  the  twelve 
months  preceding  appointment  been)  pro¬ 
viders  of  health  care  and  who  are  broadly 
representative  of  the  social,  economic,  lin¬ 
guistic  and  racial  populations,  geographic 
areas  of  the  health  service  area,  and  major 
purchasers  of  health  care. 

(ii)  The  remainder  of  the  members  shall 
be  residents  of  the  health  service  area 
served  by  the  agency  who  are  providers  of 
health  care  and  who  represent  (I)  physi¬ 
cians  (particularly  practicing  physicians), 
dentista  nurses,  optometrists,  and  other 
health  professionala  (U)  health  care  insti¬ 
tutions  (particularly  hospitals,  long-term 
care  facilities,  substance  abuse  treatment  fa¬ 
cilities,  and  health  maintenance  organiza¬ 
tions,  (III)  health  care  insurers,  (IV)  health 
professional  schools,  and  (V)  the  allied 
health  professions.  Not  less  than  one-third 
of  the  providers  of  health  care  who  are 
members  of  the  governing  body  or  executive 
committee  of  a  health  systems  agency  shall 
be  direct  provides  of  health  care  (as  de¬ 
scribed  in  section  1531(3)). 

(iii)  The  membership  shall— 

(I)  include  (either  through  consumer  or 
provider  members)  public  elected  officials 
and  other  representatives  of  governmental 
authorities  in  the  agency’s  health  service 
area  and  representatives  of  public  and  pri¬ 
vate  agencies  in  the  area  concerned  with 
health, 

(II)  include  a  percentage  of  individuals 
who  reside  in  nonmetropolitan  areas  within 
the  health  service  area  which  percentage  is 
equal  to  the  percentage  of  residents  of  the 
area  who  reside  in  nonmetropolitan  areas, 
and 

(III)  if  the  health  systems  agency  serves 
an  area  in  which  there  is  located  one  or 
more  hospitals  or  other  health  care  facili¬ 
ties  of  the  Veterans’  Administration,  include 
as  an  ex  officio  member,  an  individual 
whom  the  Chief  Medical  Director  of  the 
Veterans  Administration  shall  have  desig¬ 
nated  for  such  purpose,  and  if  the  agency 
serves  an  area  in  which  there  is  located  one 
or  more  qualified  health  maintenance  orga¬ 
nizations  (within  the  meaning  of  section 
1310),  include  at  least  one  member  who  is 
representative  of  such  organizations. 

Regtilations  governing  the  designa¬ 
tion  and  funding  of  HSA’s  by  the  Sec¬ 
retary  (42  CFR  Part  122)  were  pub¬ 
lished  in  the  Federal  Register  of 
March  26,  1976  (41  FR  12812).  With 
respect  to  the  composition  and 
method  of  selection  of  the  consumer 
majorities  of  HSA  governing  bodies, 
the  regulations  essentially  restate  the 
statute  without  further  elaboration. 

The  Preamble  to  the  regulations, 
however,  stated  that  while  the  term 
“broadly  representative”  as  it  is  used 
in  section  1512(b)(3KCKi)  does  not  ne¬ 
cessitate  an  equal  proportion,  it  does 
indicate  that  the  consumer  majority 
should  “roughly  approximate,  in  its 
representational  aspects,  the  whole 
population  of  the  health  service  area.” 
41  FR  12820.  The  Preamble  further 
noted  that  the  Department  would  “be 
reviewing  the  performance”  of  HSA's 
“to  see  if,  in  the  future,  more  specific 
regulation  is  warranted”.  Ibid. 

Experience  has  shown  that  HSA’s 
have  interpreted  the  representation 


requirements  in  differing  ways,  pro¬ 
ducing  considerable  uncertainty.  A 
number  of  lawsuits  have  been  filed, 
challenging  the  legality  of  the  compo- 
siton  of  certain  governing  bodies  on 
the  groimds  that  various  population 
groups  (including  low  income  persons, 
women,  and  the  handicapped)  are  un¬ 
derrepresented.  In  view  of  the  evident 
imcertainty  as  to  the  standard  to  be 
used  to  measure  compliance  with  the 
“broadly  representative”  requirement, 
the  Secretary  has  concluded  that  clari¬ 
fication  of  the  regulations  is  needed. 

In  proposing  the  amendments  to  the 
existing  regulations  as  set  out  below, 
the  Secretary  has  been  mindful  of  the 
following  statement  which  appeared 
on  page  22  of  the  Conference  Report 
on  the  Health  Planning  and  Health 
Services  Research  and  Statistics  Act  of 
1977  (Pub.  L.  95-83): 

The  conferees  also  wish  to  clarify  the 
original  Intent  of  the  Health  Planning  and 
Resources  Development  Act  with  respect  to 
the  composition  of  governing  bodies  of 
health  systems  agencies.  Under  the  law  (sec¬ 
tion  1512(bK3KC)  of  the  Public  Health 
Service  Act)  consumer  representatives  of 
governing  bodies  are  to  be  “broadly  repre¬ 
sentative  of  the  social,  economic,  linguistic 
and  racial  populations”  residing  within  the 
health  service  area.  The  conferees  empha¬ 
size  that,  as  the  law  states,  the  populations 
are  to  be  broadly  represented.  Therefore, 
several  different  approaches  to  insuring 
meaningful  involvement  in  HSA  decisions 
by  all  segments  of  society  are  permissible. 
In  particular,  it  was  not  the  intent  of  the 
Congress  in  enacting  this  provision  to  man¬ 
date  a  quota  system  requiring  the  selection 
of  representatives  of  a  particiilar  category 
strictly  proportionate  to  its  representation 
in  the  population  of  the  area  or  to  require 
that  representatives  of  a  category  be  mem¬ 
bers  of  the  class  they  represent.  Instead,  the 
Congress  intended  that,  in  implementation 
of  the  requirement  with  respect  to  consum¬ 
er  representatives,  health  sjrstems  agencies 
have  the  flexibility  to  adopt  selection  proc¬ 
esses  most  appropriate  to  local  needs.  [H.R. 
Rep.  No.  95-500,  95th  Ck>ng.,  1st  Sess.  22 
(July  14. 1977).] 

This  Notice  invites  all  interested 
parties  to  participate  in  the  rulemak¬ 
ing  procedure  by:  (1)  Submitting  writ¬ 
ten  comments  on  the  regulatory  lan¬ 
guage  proposed,  (2)  submitting  written 
re(X>mmendations  for  alternative 
methods  of  implementing  section  1512 
(b)(3)(C),  including  identification  of 
additional  issues,  or  (3)  recommending 
alternative  language  to  be  used  in  the 
final  regulations.  After  consideration 
of  the  material  received  in  response  to 
this  Notice,  the  Secretary  of  Health, 
Education,  and  Welfare  will  publish 
final  regulations. 

Comments  are  specifically  requested 
in  the  following  areas: 

I.  Explanation  of  “broadly  represent¬ 
ative,  ”  Is  the  proposed  explanation  of 
the  phrase  “broadly  representative” 
adequate  to  encompass  the  multiple 
consiuner  representation  requirements 
included  in  section  1512(bK3)(C)?  In 
this  connection  it  should  be  noted  that 
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the  regulations  as  proposed  would  not 
require  that  each  governing  body  in¬ 
clude  a  representative  of  the  handi¬ 
capped  because  of  the  widely  varying 
numbers  of  handicapped  individuals  in 
various  health  service  areas.  However, 
HSA’s  are  subject  in  their  planning 
and  review  activities  to  the  require¬ 
ments  of  section  504  of  the  Rehabilita¬ 
tion  Act  of  1973  and  its  implementing 
regulations  (45  CFR  Part  84)  including 
the  requirement  that  they  consult 
with  handicapped  persons  or  organiza¬ 
tions  representing  handicapped  per¬ 
sons  in  evaluating  their  policies  and 
practices  (see  45  CFR  84.6(c)).  Fur¬ 
ther,  the  requirement  that  the  board 
“roughly  approximate"  a  group’s  pop¬ 
ulation  in  the  community  does  not  re¬ 
quire  HSA’s  to  adopt  strict  quotas  for 
membership. 

II.  Identification  of  population 
groups.  Should  any  additional  specific 
population  groups  be  identified  within 
the  “social,  economic,  linguistic  and 
racial  populations"  of  an  area  as 
groups  of  which  the  governing  body 
should  be  representative? 

Particular  attention  is  directed  to 
proposed  §  122.109(b)(l)(i)(B),  which 
speaks  of  “economic”  groups,  and 
identifies  “poverty  and  low-income 
groups"  as  illustrative  of  groups  which 
must  be  included.  Comments  and  sug¬ 
gestions  are  specifically  invited  on 
whether  the  economic  groups  can  or 
should  be  more  explicitly  identified  by 
regulation,  and  if  so,  what  approach 
should  be  used.  Possible  approaches 
include  classification  of  economic 
groups  into  two.  three  or  more  income 
levels,  or  setting  specific  uniform 
ranges  of  income  which  rely  on  living 
standards  published  by  the  Bureau  of 
Labor  Statistics,  on  actual  family 
income  data  available  from  the  census 
or  other  sources,  or  on  official  “pover¬ 
ty”  guidelines  published  by  the  Com¬ 
munity  Services  Administration. 

In  addition,  comments  are  also  invit¬ 
ed  on  whether  regional  variations  in 
living  costs  or  family  income  should  be 
accounted  for  and,  if  so,  whether  these 
variations  should  be  spelled  out  in  the 
regulation  or  left  to  the  HSA’s  to 
adjust  national  standards  to  reflect 
local  conditions. 

III.  Selection  of  governing  body 
members.  It  has  been  the  Depart¬ 
ment’s  view  that  a  person  who  is  not  a 
member  of  a  particular  population 
group  may  be  selected  as  a  representa¬ 
tive  of  that  group.  However,  the  De¬ 
partment  believes  that  it  is  important 
to  the  success  of  health  systems  agen¬ 
cies  that,  to  the  maximum  extent  pos¬ 
sible,  board  members  identify  with 
and  reflect  the  interest  and  concerns 
of  the  population  groups  they  purport 
to  represent.  In  order  to  prevent  the 
selection  of  board  members  who  are 
neither  members  of  the  group  repre¬ 
sented  nor  accountable  to  group  mem¬ 
bers  in  some  way,  the  proposed  regula¬ 


tions  provide  that  to  be  judged  repre¬ 
sentative  of  any  population  group,  a 
governing  body  member  must  either 
be  a  member  of  that  group  or  have 
been  selected  or  nominated  by  an  or¬ 
ganization  composed  primarily  of 
members  of  the  group.  See 
§122.109(b)(l)(ii). 

In  addition,  a  new  subparagraph  (4) 
would  be  added  to  §  122.109(b)  which 
would  require  (1)  that  a  majority  of 
both  consumer  and  provider  members 
be  selected  through  a  method  or  pro¬ 
cedure  other  than  selection  by  the 
governing  body  of  the  HSA;  (2)  that 
any  election  must  be  fair  and  held  in  a 
place  reasonably  accessible  to  persons 
eligible  to  vote  in  the  election;  and  (3) 
that  where  members  su'e  selected  by 
the  governing  body,  only  consumer 
members  of  the  body  may  participate 
in  the  selection  of  consumer  members 
and  only  provider  members  in  the  se¬ 
lection  of  provider  members.  These 
proposed  requirements  are  designed  to 
assure  that  the  HSA  governing  body 
not  become  self-perpetuating  and  thus 
insulated  from  accountability  to  the 
various  interests  which  its  members 
represent.  They  are  also  intended  to 
prevent  selection  procedures  under 
which  providers  select  “consumer” 
members  known  to  be  primarily  con¬ 
cerned  with  provider  interests,  and  to 
assure  elections  which  are  free  from 
any  pressure  or  inducement  by  provid¬ 
ers  which  may  inhibit  or  prevent  the 
free  exercise  of  choice  by  the  voter. 

With  these  limitations  the  Secretary 
proposes  to  continue  to  afford  wide 
latitude  to  HSA’s  to  develop  their  own 
methods  of  'selection  of  governing 
body  members  and  their  successors, 
providing  flexibility  for  the  accommo¬ 
dation  of  local  needs  and  circum¬ 
stances.  The  Secretary  would  then 
look  only  at  the  outcome  of  the  proc¬ 
ess,  to  determine  whether  the  govern¬ 
ing  body  in  fact  meets  the  “broadly 
representative”  requirement. 

In  this  connection,  the  Secretary  is 
particularly  interested  in  receiving 
from  HSA’s  descriptions  of  selection 
processes,  including  elections,  that 
have,  in  the  views  of  the  HSA’s  which 
have  employed  them,  proved  success¬ 
ful  in  producing  effective  governing 
bodies  which  are  broadly  representa¬ 
tive  of  the  communities  they  serve. 
HSA’s  are  urged  to  supply  the  Secre¬ 
tary  with  such  descriptions,  so  that 
they  may  be  used  to  assist  other 
HSA’s  which  have  had  difficulties  in 
that  regard. 

IV.  Executive  and  other  committees. 
In  order  to  maximize  the  accountabil¬ 
ity  of  executive  committee  members  to 
the  interests  they  purport  to  repre¬ 
sent,  paragraph  (f)(1)  would  be 
amended  to  require  that  the  consumer 
members  of  executive  committees  be 
selected  by  consumer  members  of  the 
governing  body,  and  provider  members 
of  such  committees  by  provider  mem¬ 
bers  of  the  governing  body. 


In  addition,  the  Act  provides  that  if 
a  board  or  executive  committee  ap¬ 
points  a  subcommittee  of  its  members 
or  an  advisory  group,  “it  shall,  to  the 
extent  practicable,  make  its  appoint¬ 
ments  to  any  such  subcommittee  or 
group  in  such  manner  as  to  provide 
the  representation  on  such  subcom¬ 
mittee  or  group  described  [in  the  pro¬ 
vision  on  board  and  executive  commit¬ 
tee  membership].”  It  is  believed  that  it 
will  always  be  “practicable”  for  a  sub¬ 
committee  or  advisory  group  to  in¬ 
clude  a  consumer  majority,  even  if 
that  group  is  too  smail  to  include 
members  from  each  specific  popula¬ 
tion  group  represented  on  the  govern¬ 
ing  body.  Accordingly,  paragraph 
(f)(2)  would  be  changed  to  specify  that 
all  subcommittees  and  advisory  groups 
contain  a  majority  (but,  where  math¬ 
ematically  possible,  not  more  than  60 
percent)  of  consumer  members. 

V.  Data  and  information.  A  new’ 
paragraph  (g)  is  proposed,  requiring 
that  HSAs  provide  data  and  informa¬ 
tion  to  the  Secretary  to  assist  him  in 
detenriining  compliance  by  the  HSAs 
with  the  requirements  of  §  122.109  as 
revised.  It  is  noted  that  as  proposed, 
the  new  paragraph  (g)  would  require 
the  provision  of  information  concern¬ 
ing  the  members  of  advisory  groups  as 
well  as  those  of  HSA  governing  bodies 
and  committees.  Concern  has  been  ex¬ 
pressed  by  individuals  familiar  with 
planning  agency  activities  that  some 
persons  who  might  otherwise  be  will¬ 
ing  to  serve  on  such  groups  will  be  in¬ 
hibited  in  doing  so  if  information  on 
their  “income,  racial  and  other  perti¬ 
nent  characteristics”  is  to  be  provided 
routinely  to  the  Department.  HSAs 
obviously  must  obtain  such  informa¬ 
tion  about  advisory  group  members  in 
order  to  judge  their  own  compliance 
with  the  statutory  requirements  and 
must  make  the  information  available 
to  the  Department  in  order  that  it 
may  monitor  that  compliance.  Howev¬ 
er,  comments  are  solicited  on  the  pos¬ 
sible  implications  of  this  proposed  pro¬ 
vision  for  obtaining  wide  participation 
by  experts  in  various  technical  aspects 
of  health  care  as  well  as  by  interested 
consumers  in  the  activities  of  these 
groups,  which  are  of  great  importance 
to  the  HSAs  in  carrying  out  their 
fvmctions. 

VI.  Effective  date.  The  Secretary  in¬ 
vites  comments  with  respect  to  the  ap¬ 
propriate  period  of  time  within  which 
HSAs  will  be  required  to  conform  to 
the  new  requirements  established  in 
this  regulation.  It  is  proposed  that,  for 
entities  that  apply  for  their  initial 
conditional  designation  as  HSAs  after 
these  amendments  are  published  in 
final  form,  compliance  with  the 
amended  regulation  would  be  required 
as  a  condition  to  that  designation.  It  is 
further  proposed  that  all  board  and 
committee  member  selections  which 
are  made  after  the  date  of  publication 


FEDERAL  REGISTER,  VOL  43,  NO.  103— FRIDAY,  MAY  26,  1978 


22860 


PROPOSED  RULES 


of  the  final  amendments  be  required 
to  comply  with  the  process  provisions 
of  the  amendments  (paragraphs  (b)(4) 
and  (fKlKii)).  However,  the  Secretary 
has  tentatively  concluded  that  to 
avoid  unnecessary  disruption  of  plan¬ 
ning  activities  of  entities  that  have  ap¬ 
plied  for  conditional  designation  or 
HSAs  that  have  been  conditionally  or 
finally  designated  when  these  amend¬ 
ments  are  published  as  final  regula¬ 
tions.  full  compliance  with  the  new 
provisions  for  board  and  committee 
composition  (paragraphs  (bXlKi)  and 
(f)(2))  will  not  be  required  until  three 
years  after  the  date  of  publication  of 
the  final  regulation.  Thus  the  HSAs 
will  be  able  to  make  steady  progress 
towards  the  new  goals  over  that  three- 
year  period. 

If  the  Secretary  adopts  this  propos¬ 
al,  he  also  proposes  to  require  each 
HSA  to  submit  within  180  days,  a  plan 
for  revised  board  selection  procedures 
which  will  assure  the  Secretary  (1) 
that  substantial  progress  toward  com¬ 
pliance  with  the  composition  require¬ 
ments  will  be  made  with  each  selection 
of  new  board  members  during  the 
three-year  period  and  (2)  that  full 
compliance  will  be  achieved  by  the  end 
of  the  three-year  period.  Prior  to  the 
end  of  the  three-year  period,  the  cur¬ 
rently  effective  provisions  of  §  122.109 
will  be  used  by  the  Secretary  in 
makirig  non-renewal  or  termination 
decisions.  Under  this  proposal,  the 
new  data  reporting  requirements 
would  become  effective  immediately 
upon  publication  of  a  final  regulation. 

The  Secretary  further  notes  that  in 
order  to  assure  that  HSA  governing 
bodies  are  representative,  accountable 
and  effective,  the  Department  will 
constantly  review  the  operations  of 
HSAs  and  their  board  selection  proc¬ 
esses  with  a  view  to  making  whatever 
additional  incremental  changes  may 
be  needed  to  adjust  the  selection 
system  so  as  to  achieve  those  objec¬ 
tives. 

The  Department  of  Health,  Educa¬ 
tion,  and  Welfare  has  determined  that 
this  document  does  not  contain  a 
major  proposal  requiring  preparation 
of  an  Inflation  Impact  Statement 
tinder  Executive  Order  11821  and 
OMB  Circular  A-107. 

It  is  proposed  that  42  CFR 
122.109(b)  be  amended  as  set  out 
below. 

Dated:  May  8. 1978. 

Joyce  C.  Lashof, 
Acting  Assistant  Secretary 
for  Health. 

Approved:  May  10, 1978. 

Hale  Champion, 

Acting  Secretary. 

Section  122.109  of  Title  42,  CFR,  is 
revised  to  read  as  follows: 


§  122.109  Governing  body;  executive  and 
other  committees. 

(a)  General.  (1)  A  health  systems 
agency  which  is  a  public  regional  plan¬ 
ning  body  or  single  unit  of  general 
local  government  shall  have,  in  addi¬ 
tion  to  any  other  governing  board,  a 
governing  body  for  health  planning 
(hereinafter  referred  to  as  the  “gov¬ 
erning  body”)  which  is  established  in 
accordsuice  with  the  requirements  in 
paragraphs  (b)  and  (c)  of  this  action 
and  which  has  the  responsibilities  pre¬ 
scribed  by  paragraph  (d)  of  this  sec¬ 
tion. 

(2)  A  health  systems  agency  which  is 
a  nonprofit  private  corporation  (or 
similar  legal  mechanism)  shall  have  a 
governing  body  to  direct  all  its  health 
planning  and  development  activities 
which  is  established  in  accordance 
with  the  requirements  in  paragraphs 
(b)  and  (c)  of  this  section. 

(b)  Composition.  The  membership 
of  the  governing  body  of  an  agency 
shall  meet  the  following  requirements: 

(DA  majority  (but  not  more  than  60 
percent)  of  the  members,  shall  be:  resi¬ 
dents  of  the  health  service  area  served 
by  the  agency,  and  consumers  of 
health  care  who  have  not  been  provid¬ 
ers  of  health  care  within  the  12 
months  prior  to  appointment,  and 
broadly  representative  of  the  geo¬ 
graphical  areas,  major  purchasers  of 
health  care,  and  the  social,  economic, 
linguistic  and  racial  populations  of  the 
health  service  area. 

(i)  The  purpose  of  the  requirements 
of  paragraph  (b)(1)  of  this  s>iCtion  is  to 
assure  that  each  health  systems 
agency  will  be  governed  by  a  body 
with  a  consumer  majority  which, 
looked  at  as  a  whole,  may  reasonably 
be  expected  to  consider  and  articulate, 
in  carrying  out  its  health  planning 
fimctions,  the  interests  of  all  segments 
of  the  population  of  its  health  service 
area.  Accordingly,  the  Secretary  must 
be  satisfied  that  the  percentage  of 
members  of  the  consumer  majority 
representing  each  of  the  groups  de¬ 
scribed  below  is  roughly  approximate 
to  the  group’s  percentage  of  the  entire 
population  of  the  area.  HSA’s  are  not 
required  to  adopt  rigid  quotas  for 
membership  of  any  population  group. 
The  groups  which  must  be  so  repre¬ 
sented  include: 

(A)  Identifiable  racial  or  linguistic 
population  groups  which  constitute  a 
significant  proportion  of  the  popula¬ 
tion  of  the  area; 

(B)  All  economic  groups,  including 
poverty  and  low-income  groups; 

(C)  Women;  and 

(D)  Persons  over  age  65. 

(ii)  An  individual  need  not  necessar¬ 
ily  be  a  member  of  a  particular  popu¬ 
lation  group  in  order  to  be  considered 
a  representative  of  that  group.  Howev¬ 
er,  no  individual  who  is  not  a  member 
of  a  population  group  may  be  consid¬ 
ered  a  representative  of  that  group 


unless  the  individual  has  been  selected 
or  nominated  for  that  purpose  by  an 
organization  composed  primarily  of 
members  of  the  group. 

(iii)  For  purposes  of  this  paragraph, 
"major  purchaser  of  health  care” 
means  an  entity,  other  than  any  entity 
described  in  paragraph  (b)(2)  of  this 
section,  which  either  directly  or  indi¬ 
rectly  (such  as  through  the  purchase 
of  group  health  insurance  or  hospital 
or  medical  service  benefits)  provides 
health  care  for  its  employees,  mem¬ 
bers,  or  beneficiaries. 

(2)  The  remainder  of  the  members 
shall  be  residents  of  the  health  service 
area  served  by  the  agency  who  are 
providers  of  health  care  (of  whom  not 
less  than  shall  be  direct  providers  of 
health  care)  and  who  represent: 

(i)  Physicians  (particularly  practic¬ 
ing  physicians),  dentists,  nurses,  and 
other  health  professionals; 

(ii)  Health  care  institutions  (particu¬ 
larly  hospitals,  long-term  care  facili¬ 
ties.  and  health  maintenance  organiza¬ 
tions); 

(iii)  Health  care  insurers; 

(iv)  Health  professions  schools 
(which  include  schools  of  medicine, 
dentistry,  osteopathy,  optometry,  po¬ 
diatry,  pharmacy  or  veterinary  medi¬ 
cine  as  defined  in  section  724(4)  of  the 
Act,  and  schools  of  nursing  as  defined 
in  section  853  of  the  Act);  and 

(V)  The  allied  health  professions. 

(3)  The  total  membership  as  de¬ 
scribed  in  paragraphs  (b)  (1)  and  (2)  of 
this  section  shall; 

(i)  Include  (either  through  consumer 
or  provider  members)  public  elected 
officials  and  other  represent-  atives  of 
governmental  authorities  in  the  agen¬ 
cy’s  health  service  area  and  represen¬ 
tatives  of  public  agencies  in  the  area 
concerned  with  health; 

(ii)  Include  representatives  of  pri¬ 
vate  agencies  in  the  area  concerned 
with  health; 

(iii)  Include  a  percentage  of  individ¬ 
uals  who  reside  in  nonmetropolitan 
areas  within  the  health  service  area 
which  is  equal  to  the  percentage  of 
residents  of  the  area  who  reside  in 
nonmetropolitan  areas; 

(iv)  If  the  health  systems  agency 
serves  an  area  in  which  there  is  locat¬ 
ed  one  or  more  hospitals  or  other 
health  care  facilities  of  the  Veterans’ 
Administration,  include,  as  an  ex  offi¬ 
cio  member,  an  individual  whom  the 
Chief  Medical  Director  of  the  Veter¬ 
ans’  Administration  shall  have  desig¬ 
nated  for  such  purpose;  and 

(V)  If  the  agency  serves  an  area  in 
which  there  is  located  one  or  more 
qualified  health  maintenance  organi¬ 
zations  (within  the  meaning  of  section 
1310  of  the  Act),  include  at  least  one 
member  who  is  representative  of  such 
organizations. 

(4)  A  majority  of  the  consumer 
members  and  a  majority  of  the  provid¬ 
er  members  must  be  selected  for  mem- 
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bership  through  a  method  or  proce¬ 
dure  other  than  selection  by  the  gov¬ 
erning  body,  executive  committee  or 
other  committee  of  the  health  systems 
agency.  Where  such  method  or  proce¬ 
dure  involves  an  election,  the  election 
must  be  fair  and  must  be  held  in  a 
place  reasonably  accessible  to  persons 
who  are  eligible  to  vote.  With  respect 
to  members  who  are  selected  by  the 
governing  body,  only  consumer  mem¬ 
bers  of  the  governing  body  shall  be 
permitted  to  participate  in  the  selec¬ 
tion  of  consumer  members,  and  only 
provider  members  of  the  governing 
body  shall  be  permitted  to  participate 
in  the  selection  of  provider  members. 

(c)  Number  of  members.  The  govern¬ 
ing  body  shall  be  composed  of  not  less 
than  10  members  nor  more  than  30 
members,  except  that  the  number  of 
members  may  exceed  30  where  the 
governing  body  has,  in  accordance 
with  its  Articles  of  Incorporation  or 
by-laws  (or  in  the  case  of  a  public  re¬ 
gional  planning  body  or  single  unit  of 
general  local  government,  its  charter, 
authorizing  statute,  ordinance  or  ex¬ 
ecutive  order,  or  any  rules  or  regula¬ 
tions  governing  its  internal  manage¬ 
ment),  established  an  executive  com¬ 
mittee  which  meets  the  requirements 
of  paragraph  (f)(1)  of  this  section. 

(d)  Responsibilities  and  authority. 

(1)  The  governing  body  of  a  health 
systems  agency  shall: 

(i)  Be  responsible  for  the  internal  af¬ 
fairs  of  the  agency,  including  matters 
relating  to  the  staff  of  the  agency  and 
the  agency’s  budget; 

(ii)  Be  responsible  for  the  adoption 
of  procedures  and  criteria  developed 
and  published  pursuant  to  section 
1532  of  the  Act  and  applicable  regula¬ 
tions  of  the  Secretary  to  be  utilized  in 
the  agency’s  performance  of  its  func¬ 
tions  under  section  1513  (e).  (f)  and  (g) 
of  the  Act; 

(iii)  Be  responsible  for  issuing  an 
annual  report  concerning  the  activities 
of  the  agency  in  accordance  with 
§  122.115  of  this  subpart;  and 

(iv)  Have  the  exclusive  authority  to 
perform  for  the  agency  the  functions 
described  in  section  1513  of  the  Act 
and  the  agency’s  designation  agree¬ 
ment  entered  into  pursuant  to 
§  122.106  or  §  122.107  of  this  subpart. 
For  such  purposes  the  term  “exclu¬ 
sive”  as  it  applies  to  the  role  of  the 
governing  body  means  that  the  gov¬ 
erning  body  shall  have  the  sole,  undi¬ 
vided  authority  to  act  for  the  agency 
in  performing  such  functions  subject 
to  the  provision  of  paragraph  (f)(1)  of 
this  section  relating  to  the  delegation 
of  function  to  an  executive  committee; 
Provided,  That  this  does  not  preclude 
the  public  regional  planning  body  or 
single  unit  of  general  local  govern¬ 
ment  from  establishing  procedures  not 
inconsistent  with  the  requirements  of 
this  part  for  the  fimctioning  of  the 
agency,  including  an  opportunity  to 
comment  on  any  action  proposed  by 
the  governing  body  in  the  perform¬ 
ance  of  its  functions;  and  Provided 


further.  That  the  public  regional  plan¬ 
ning  body  or  single  unit  of  general 
local  government  must  be  given  the 
opportunity  to  comment  on  the  health 
systems  plan  and  the  aimual  imple¬ 
mentation  plan  prior  to*  their  estab¬ 
lishment. 

(2)  The  public  regional  planning 
body  or  single  unit  of  general  local 
government  may  establish  rules  and 
regulations  for  the  exercise  of  the  re¬ 
sponsibilities  described  in  paragraph 
(d)(1)  of  this  section  by  the  governing 
body;  Provided,  That  such  rules  and 
regulations  are  not  inconsistent  with 
the  Act  and  the  regulations  of  this 
part. 

(e)  Meetings  and  conduct  of  busi¬ 
ness.  The  governing  body  shall: 

(1)  Meet  at  least  once  in  each  calen¬ 
dar  quarter  of  a  year  and  at  least  two 
additional  times  in  a  year  unless  its  ex¬ 
ecutive  committee,  if  any,  meets  at 
least  twice  in  that  year; 

(2)  Act  only  by  vote  of  a  majority  of 
its  members  present  and  voting  at  a 
meeting  called  upon  adequate  notice 
to  all  its  members  and  at  which  a 
quorum,  which  shall  be  not  less  than 
one-half  of  its  members,  is  in  attend¬ 
ance; 

(3)  Conduct  its  business  meetings  in 
public,  give  adequate  notice  to  the 
public  of  such  meetings  (as  required 
by  the  agency’s  Articles  of  Incorpora¬ 
tion  or  by-laws  or,  in  the  case  of  a 
public  entity,  its  charter,  authorizing 
statute,  ordinance,  or  executive  order 
or  any  rules  or  regulations  for  internal 
management)  and  make  its  data  and 
records  available  to  the  public  in  ac¬ 
cordance  with  the  requirements  of 
§  122.114  of  this  subpart;  for  purposes 
of  this  subpart,  “business  meetings” 
are  meetings  at  which  the  governing 
body  formally  acts  to  carry  out  its  re¬ 
sponsibilities  and  functions  under  the 
Act.  and 

(4)  Reimburse  its  members  for  their 
reasonable  costs  incurred  in  attending 
meetings  of  the  governing  body. 

(f )  Executive  committee:  subcommit¬ 
tees  and  advisory  committees.  (1)  Ex¬ 
ecutive  committee,  (i)  A  governing 
body  whose  membership  exceeds  30 
shall  establish  an  executive  committee 
of  its  members,  which  shall  consist  of 
not  more  than  25  members,  shall  be 
composed  in  accordance  with  the  re¬ 
quirements  of  paragraph  (b)  (1),  (2), 
and  (3)  of  this  section,  and  shall  be 
delegated  the  authority  to  take  such 
action  as  the  governing  body  is  au¬ 
thorized  to  take  (other  than  authority 
to  take  action  with  respect  to  the 
agency’s  articles  of  incorporation  or 
bylaws  or  in  the  case  of  an  agency 
which  is  a  public  regional  planning 
body  or  single  unit  of  general  local 
government,  its  charter,  authorizing 
statute,  ordinance,  or  executive  order 

and  any  internal  rules  or  regulations 
which  govern  its  operations)  except 
that  the  executive  committee  may  not 
be  delegated  the  responsibility  for  the 
establishment  and  amendment  of  the 


health  systems  plan  and  annual  imple¬ 
mentation  plan  required  by  section 
1513(b)  (2)  and  (3)  of  the  Act. 

(ii)  The  members  of  the  executive 
committee  shall  be  selected  by  the 
governing  body  from  among  its  mem¬ 
bers;  Provided,  that  only  consumer 
members  of  the  governing  body  may 
participate  in  the  selection  of  consum¬ 
er  members  of  the  executive  commit¬ 
tee,  and  only  provider  members  of  the 
governing  body  may  participate  in  the 
selection  of  provider  members  of  the 
executive  committee. 

(iii)  The  executive  committee  shall: 

(A)  Act  only  by  vote  of  a  majority  of 
its  members  present  and  voting  at  a 
meeting  called  upon  adequate  notice 
to  all  of  its  members  at  which  a 
quorum,  which  shall  be  not  less  than 
one-half  of  its  members,  is  in  attend¬ 
ance,  and 

(B)  Conduct  its  business  meetings  in 
public,  give  adequate  notice  to  the 
public  of  such  meetings  (as  required 
by  the  agency’s  Articles  of  Incorpora¬ 
tion  or  by-laws  or,  in  the  case  of  a 
public  regional  planning  body  or  single 
unit  of  general  local  government,  its 
charter,  authorizing  statute,  ordi¬ 
nance,  or  executive  order  or  any  rules 
or  regulations  for  internal  manage¬ 
ment)  and  make  its  data  and  records 
available  to  the  public  in  accordance 
with  the  requirements  of  §122.114  of 
this  subpart. 

(2)  Subcommittees  and  advisory 
groups.  Where  in  the  exercise  of  its 
functions  the  governing  body  or  ex¬ 
ecutive  committee  appoints  a  subcom¬ 
mittee  of  its  members  or  an  advisory 
group,  it  shall,  to  the  extent  practica¬ 
ble.  make  its  appointments  to  such 
subcommittee  or  group  in  such  a 
manner  as  to  provide  that  the  repre¬ 
sentation  on  such  subcommittee  or 
group  meets  the  composition  require¬ 
ments  of  paragraph  (b)  of  this  section: 
Provided,  That  a  majority  (but,  where 
mathematically  possible,  not  more 
than  60  percent)  of  the  membership  of 
each  subcommittee  or  advisory  group 
must  be  consiuners  of  health  care. 

(g)  Data  and  information.  The 
health  systems  agency  shall  provide  to 
the  Secretary  such  data  and  informa¬ 
tion  as  he  may  require  relating  to  com¬ 
pliance  with  the  requirements  of  this 
section,  including  the  following: 

(1)  Income,  racial  and  other  perti¬ 
nent  characteristics  of  members  of  the 
governing  body,  executive  committee, 
subcommittees  and  advisory  groups. 

(2)  Information  supporting  the 
health  systems  agency’s  determination 
of  the  numbers  and  percentages  of  the 
total  population  within  its  health  serv¬ 
ice  area  which  each  population  group 
constitutes. 

(3)  The  process  of  selection  of  mem¬ 
bers  of  the  governing  body,  executive 
committee,  subcommittees,  and  adviso¬ 
ry  groups. 

(Sec.  1512,  Public  Health  Service  Act.  88 
Stat.  2232  (42  U.S.C.  300-h.) 

[FR  Doc.  78-13716  PUed  5-25-78;  8:45  am) 


FEDERAL  REGISTER,  VOL  43,  NO.  103— FRIDAY,  MAY  26,  1978 


